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BRIEF ON APPEAL 

Serial Number 09/659,502 ^^f. 

FilingDateiSepJcmbef 11,2000 DW,497.001USI 

ILile: AROMATHHRAPEUnC ENVIRONMENTAL SYSTEM ^ 

REAL PARTY IN INTEREST 

The real party in interest in this Appeal is the assignee of the full right, title and interest in this 
Application, The Caldrea Company, Minneapolis, MN. 
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BRIEF ON APPEAL 
Serial Number: 09/659,502 
KiJing Daifi: September 1 1, 2000 

Title: AROMATHERAPEUTIC ENVIRQNMBKTAL SYSTEM 



Page 4 

Dkl: 4^7.001 US I 



RELATED APPEALS AND INTERFERENCES 

The Appellant($), the legal representative prosecuting this application and Appeal, and the 
assignee are not aware of any Appeals or Interferences that will directly affect or have a bearing 
on the Board's of Patent Appeals and Interferences decision in this pending Appeal 
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BRIEF ON APPEAL _ . 

Serial Number: 09/659,502 „, ^ 

Filing Date: September 1 1. 2000 497.001USI 

TiHc: AROMATHERAPEUTIC ENVIRONMENTAL SYSTEM 

STATUS OF O.ATMS 

Claims 1-30, 32, 36 and 38 have been canceled. 
Claims 31, 33-35, 37 and 39-40 are appealed. 
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BRIEF ON APPEAL 

Serial Number: 09/659.502 ^ 
Filing Date; September U, 2000 497.00IUS1 
Titlfe: ARQMATHERaPEUTIC ENVCRONMENTAt. SYSTEM 

STATUS OF AIVfFlvnMFNT« 

No amendments after final rejection was filed. All amendments previously filed are of record 
without objection. 
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BRIEF ON APPKAL 

Serial Number; 09/659.502 .^^f?*'' 
FUing Date: ScpBmber J 1. 2000 WMWSi 
Tille; AROMATHERAPEUTlC ENVIRONMI-NTAL SYSTEM 

SUMMARY OF CLAIIVfED SlfBJECT MATTRR 
Claims 31 and 37 are the only independent claims remaining in this Appeal. 

31. A method for providing aromatherapy to persons or animals within an ambient environment 
comprising directly applying a composition consisting of a liquid solution composition to an 
inanimate surface [Page 22, lines 10-21] to effect a household function selected from the group 
consisting of surface cleaning, surface shining, degreasmg, cleansing, dishwashing with soaps, 
and wood finishing [Abstract], the liquid composition comprising an aromatherapeutic 
concentration of an aromatherapeutic essential oil of 0.1 to 20% by weight of the liquid 
composition, completing the household fiinction, allowing the aromatherapeutic essential oil to 
remain within the ambient environment to effect aromatherapy on persons or animals within the 
ambient environment, the solvents in said liquid composition consisting of materials selected 
firom the group consisting of water and alcohols, (Page 22, lines 1-21] wherein the pH of the 
composition is from 6.5-7.0. [Page 23=25, examples] 

37. A method for providing aromatherapy to persons or animals within an ambient environment 
comprising directly applying a composition consisting of a Uquid solution composition to an 
inanimate surface [Page 22, lines 10-21J to effect a household function selected from the group 
consisting of surface cleaning, surface shining, degreasing, cleansing, dish washing with soaps, 
and wood finishing, [Abstract] the liquid composition comprising an aromatherapeutic 
concentration of an aromatherapeutic essential oil of 0.1 to 20% by weight of the liquid 
composition and from 10% to 40% by total weight of the composition of a long chain aliphatic 
alcohol, completing the household fiinction, allowing the aromatherapeutic essential oil to 
renaain within the ambient environment to effect aromatherapy on persons or animals within the 
ambient environment, the solvents in said liquid composition consisting of materials selected 
from the group consisting of water and alcohols. [Page 22, lines 1-21] 
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BRIEF ON APPEAL 

Serial Number: 09/659,502 
Filing Date: September 1 1. 200O 

Title: ARQMATHERAPEU TIC ENVtRQNMENTAL SYSTEM 



Pages 
Dftt. 497.001 US I 



GROUNDS O F REJECTION TO BE REVTEWED ON APPEAL 
Solely for the puiposes of expediting this Appeal and complying with the requirements of 37 
C-F.R. 1.192(c)(7X the following grouping of claims is presented. This grouping is not intended 
to constitute any admission on the record that claims within groups may or may not be 
independently asserted in subsequent litigation or that for any judicial detennination other than 
this Appeal, the claims may or may not stand by themselves against any challenge to their 
validity or enforceability. 



1) Claims 3 1 , 33-37 and 39 have been provisionally rejected under the Doctrine of 
Obviousness-Type Double Patenting over copending application Serial No. 
11/441,647. 

2) Claims 31. 33-37 and 39 have been rejected under 35 USC 103(a) as unpatentable 
over WO98/21307 (corresponding to US Patent No. 6,1 14.298, Petri) in view of 
Remington's Pharmaceutical Science. 

3) Claims 35-39 have been rejected under 35 USC 103(a) as unpatentable over US 
Patent No. 5,788,975 (Laversanne , et al.). 
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BRIEF ON APPEAL 

Serial Number; 09/659^02 "^=8* ' 

Filing Date: Sepierabcr II. 2000 497.001US1 
Title: ARO MATHEKAPEUTIC ENVTRQNMENTAL SYSTEM 

ARGUMENTS ON APPF AT 

1) Claims 31, 33-37 and 39 have been provisionally rejected under the Doctrine of 
Obviousness-Type Double Patenting over copending application Serial No. 
11/441,647. 

A Terminal Disclaimer has been filed. This rejection is now moot. 

2) Claims 31, 33-37 and 39 have been rejected under 35 USC 103(a) as unpatentable 
over WO98/21307 (corresponding to US Patent No. 6,1 14,298, Petri) in view of 
Remington's Pharmaceutical Science.. 

The disclosure of Remington cajrnot be used as applied in this rejection. Even if 
assuming that the underlying disclosure of Petri overlaps the recitation of the claims, except for 
the use of Tween 20, all additives are not equivalent, all additives are not useful in every possible 
generic category of useful compositions (e.g., surface cleansers), and the interaction of additives, 
especially an additive as uniquely structured as the cyclic Tween 20, cannot be predicted. 

It is furthermore an error to assert that "It is known that various non-iomc surfactants as 
[sic, "are"] useful in the composition of '298. [Petri] Therefore, employing any well-known 
pharmaceutically and cosmetically acceptable surfactant, including Tween 20..." would be 
obvious. Additionally, the composition has been limited to "consisting of a solution" while the 
Petri composition, as an essential element of the invention, requires the composition to be an 
^ "'"'Q" - Making the composition of the claims a solution requires not only ignoring 
requirement of Petri to form am emulsion, but also fails to instruct the recited balancing of 
ingredients and materials recited as: 

a) Maximum pH of 6.0 versus the pH of at 6.5-7.0 in claim 3 1 and 
37. 

b) Maximum alcohol chain length of 6, versus long-chain aliphatic 
alcohols (chain lengths of at least 10) in claims 34, 35, 36, 27, 
38 and 39. 

c) The use of Tween 20 complexing agent in claims 33 and 38. 
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BRIEF ON APPEAL 
Serial Number: 09/639,502 
Filing Date: September 11,2000 

Tide: AROMATHBRAPEUTIC EffVlRONMtiNTAL SYSTEM 



Page 10 

Dkt: 497.00IUS1 



It must be realized that although Petri makes some general statements about the efficacy of the 
disclosed compositions in general terms, the functionality of the lower carbon length alcohols 
(C1-C6) is described as important to the antimicrobial/disinfecting properties of the composition 
(note in Table IV that 50% of the antimicrobial activity comes from the very low carbon atom 
ethyl alcohol). It would therefore not be obvious to remove the essential emulsion nature of 
Petri and optimize other ingredients to obtain an unexpected result. 

This rejection fails to provide a basis for destroying the underlying and required physical 
characteristic of Petri as an emulsion and to add the unique Tween 20 surfactant. 

3) Claims 35-39 have been rejected under 35 USC 103(a) as unpatentable over US Patent 

No. 5,788,975 (Laversanne , tt al.). 
Laversanne is a totally inappropriate reference against the claims. As the claims recite a 
composition consisting of a solution, the microencapsulated composition and blend of 
Laversanne cannot render the present claims obvious without destroymg the underlying 
characteristic of the Laversanne material, This rejection cannot constitute obviousness. 
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BRIEF ON APPEAL 

Seriai Nymber : 09/659,502 ^, '^'e* 1 * 

Filing Date: September 1 1 , 2000 ^97 Ml US I 

Title: AROMATHERaPEUT[C ENVIRONMENTAL SYSTEM 

CONCLUSION 

All rejections of record have been shoAvn in detail to be in error. The rejection should be 
reversed and all clauns should be indicated as allowable. 

Applicants believe the claims are in condition for allowance and request reconsideration 
of the application and allowance of the claims. The Examiner is invited to telephone the 
below-signed attorney at 952^832-9090 to discuss any questions that may remain with respect to 
the present application. 



Respectfully submitted, 
INVENTOR NAMES 



Date 27 OCTOBER 20Q8 By 



By their Representatives, 
MARK A. LITMAN & ASSOCIATES. PA. 
York Business Center, Suite 205 
3209 West 76* Street 
Edina, MN 55435 
(952)832.9090 




Mark A. Litman 
Reg. No, 26,390 



Dox. ArrtAi. BK(£f PATbNTS, P.O. BOX 1450; Commiisioncr for Paints. Alexandria, VA 223i^- 1450 ^ft 27 CXTOBER 2008. 



Name; Mark A Litman 
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II 



PAGE13/17'RCVDAT1(l/2n4:59:43 PM[Easteni Daylight Time]*SVR:USPTO{FXIV-^^^ 



OCT-27-20^ 16=21 MflRKL I TMPINftSSOC 952 832 9191 P. 14 



BRIEF ON APPEAL 

Serial Number; 09/659,502 Pa8« 12 

FiUneDate;Sepiembef 1I.200O Dkt; 497.001 USl 

Title: AROMATHERAPEUTIC ENVIRONMENTAL SYSTEM 



CLAIMS APPENDIX 

1-30. (CANCELLED) 

3 1. (ON APPEAL) A method for providing aromatherapy to persons or animals wiihin an 
ambient environment comprising directly applying a composition consisting of a liquid solution 
composition to an inanimate surface to effect a household fbnction selected from the group 
consisting of surface cleaning, surface shining, degreasing, cleansing, dish washing with soaps, 
and wood finishing, the liquid composition comprising an aromatherapeutio concentration of an 
aromatherapeulic essential oil of 0. 1 to 20% by weight of the liquid composition, completing the 
household function, allowing the aromatherapeutic essential oil to remain within the ambient 
environment to effect aromatherapy on persons or animals within the ambient environmenL the 
solvents in said liquid composition consisting of materials selected from the group consisting of 
water and alcohols, wherein the pH of the composition is from 6.5-7.0. 

32. (CANCELED). 

33. (ON APPEAL) The method of claim 31 wherein the composition comprises Tween 20 in a 
concentration of from 0. 1% by weight to 5.0% by weight of the composition. 

34. (ON APPEAL) The method of claim 31 wherein the composition comprises from 10% to 
40% by total weight of the composition of a long chain aliphatic alcohol. 

35. (ON APPEAL) The method of claim 31 wherein the composition comprises from 50% to 
85% by total weight of the composition of a long chain aliphatic alcohol. 

36. (CANCELLED) 



1 an 



37. (ON APPEAL) A method for providing aromatherapy to persons or animals within i 
ambient environment comprising directly applying a composition consisting of a liquid solution 
composition to an inanimate surface to effect a household fimction selected from the group 

12 

PAGE14/17'RCVDAT1l)/2«4:59:43PM[EastemDaylightTime]'SVI^USPTO{^^^^ 



OCT-27-2008 16:21 MPlRKLITMflNftSSOC 952 832 9191 P. 15 

BRIEF ON APPEAL 

Serial Number: 09/659,502 ^''^^ " 

Filing Date: September 1 1, 2000 "'^ WIUSI 

Title: AROMaTHERAPEUTIC ENVIRONMENTAL SYSTEM 

consisting of surface cleaning, surface shining, degreasing, cleansing, dish washing v^dlh soaps, 
and wood finishing, the liquid composition comprising an aromatherapeutic concentration of an 
aromathcrapeutic essential oil of 0.1 to 20% by weight of the liquid composition and from 10% 
to 40% by total weight of the composition of a long chain aliphatic alcohol, completing the 
household function, allowing the aromatherapeutic essential oil to remain within the ambient 
environment to effect aromatherapy on persons or animals within the ambient environment, the 
solvents in said liquid composition consisting of materials selected from the group consisting of 
water and alcohols. 

38. (CANCELLED) 

39. (ON APPEAL) The method of claim 37 wherein the composition comprises Tween 20 in a 
concentration of from 0.1% by weight to 5.0% by weight of the composition. 

40. (ON APPEAL) The method of claim 37 wherein different liquid compositions are applied to 
different inanimate surface to effect a household function selected from the group consisting of 

surface cleaning, surface shining, degreasing, cleansing, dish washing with soaps, and wood 
finishing, and a single aromatherapeutic essential oils from two different liquid compositions on 
two different surfaces are allowed to remain within a single ambient environment to effect 
aromatherapy on persons or animals within the single ambient environment 
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BJRIEF ON APPEAL 

Serial Number: 09/659,502 
Filing Date: September ! 1. 2000 

Title: AROMATHERAPEUTIC ENVIRONMENTAL SYSTEM 



Page 14 

Dkl: 497.001 USl 



EVIDENCE APPENDIX 

Neither Appellants nor their counsel in this Appeal are aware of any secondary or supplemental 
evidence submitted during the prosecution of this Application that must be considered by the 
Board of patent Appeals in this decision. 
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BRIEF ON APPEAt 

Serial Number 09/659,502 '5 
Filing Dale: September n, 2000 ^'^-OOIUSI 
TiUc: ARQMATHERAPfc-UTIC ENVIRONMENTAL SYSTEM 

RELATED PROCEEDINGS APPENDIX 

Neither Appellants nor their counsel on this Appeal are aware of any proceedings before 
the US Patent and Trademark Office or any US Judicial or Quasi-Judicial authority that relates 
directly towards any issues in this Appeal. 



ii?fiLT&%tTEOT^ by toimileio mc US Paient and Trademark Office addressed to MAIL STOP; 

APPEAL BRIEF - PATENTS. Mmi^ Commissioner of Paienu. PC BOX 1450, Alexandria, VS 223li^450 on 27 OCTOBER 2QQS 



Name Mark A- Liiman Sifiiaturc 
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